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~ clffcl=c:r ~~~"fl"~ 3lj'+fcf c!mlT t m as 3mar uf unfenfa ft
sag T; Rm 3rf@rant at rat u gtervr ma Tgd # x=tcITTTT % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() 4tr snlaa yes 3rf@efu, 1994 c#i" tTRT 3raaRt sag mg mm#i a a i q@tar arr "cb1"
\3Lf-l::TRT cB" ~~ 9-<i),cb cB" 3RrTcf galervr 3de4a Greil fra, la la, fclm ii?llcrlll , ~
fcr:rrr , atf #ifkra , #tat ta saa, iea rf, { fl«Rt : 110001 at #6t st afeg
(i) A revision application lies to.the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(di) zf ma c#i" "ITTR m ? ura hat g4far gr fa#t aaertr uT rI #la "P; zrr
fa4t qosr aw aasr ?i a ua g; rf 'P;, ZfT fcR:Tr -~0-sPII-< ZfT ~ 'P; ~ % fcR:Tr
cb 1-<1!5111 "P; ZfT fcR:fr 'l-J 0-sPI 1-< iJ- ·m "l=ffC1 c#i" >ffcnm cB"~~ "ITT I .

(ii) In case of any loss of goods where the loss occur in transit .from a factory to a warehouse or to
another factory or from one warehouse to another during the. course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ~;,-~,,,_
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() rd #a f@Rt , zr qr fifRa ra zt mr a fa~fr i sq)r zgcaa
.:m>r LR '3ttl I q.-j ~ cB' me amuit mad # are fa#t , u2 A llf f21 a t I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outsrde India export to Nepal or Bhutan, without payment of
duty.

3tfuB '3tcll G'i cBl" '3tcl I q.-j ~ cB' :r@"Fl fg Gil sh #fee ru # nu{ & st ha or?hr
uit zr err yd fr a gaffs snga, sr@a a IDxT -qrfu=r err~ LR m G!Tcf if fctrn
a1fefm (i.2) 1998 tlNf 109 grr fga fhg mg st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) tu sari zgea (rate) Parat, 2001 fr o a siaf faff&e qua in zg--8 if 0
at 4Raif #, )fa arr a wR srhr h f#as a mrf 1=fR:f cB' '½ld'<4ici-~~~
3er t at-at ufzji # arr 5fr 3r4a f@4a ur Reg ta# arr rar z.l qr ff
cB" 3WIB t1m 35-~ if f.imfur 1:/51" cB". :r@"Fl cB" z-rwr en €Jr-6 arar 4fa ft @)ft
afeg 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under _Major Head of Account.

(2) Rf@Ga m4at mer usi icva g car q? zn Uva a slat u} 2oo/-pr
:fIBR cITT ~ 3TTx "is!"ITT x-i i:>P7 ala vnr st ill 1000 /- cITT tBNf :r@"Fl cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr gc, atu gr4a zrca viaa 3r@a)a urn1f@rut ,R34la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) taqr1 ca 3rf@u, 1944 cITT tlNf 35-Gff/35-~ cB' 3Wffi:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(an) sa~fa qReba 2 (1)a iaa 3rir 3rara t sr4ta, ar4tat a mr ii v#tar ye,
#tr sari ca vi ala r&1k znnf@au (free) at uf?a 2flu 4)fear, 3srara
# 2"1al, ag1a] 4a7 , 3rual , [Ry#IF, 3lg,ZIG1d assooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2d Floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in 'the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf@ zr 3resta{ pr sr#ii at rag sir & at r?) e sitar # frg ta r gra
sqjaa er fsza srm nfeg gr re ±hr'g; ft fa fur st f as fee
zrentfe7Re 3@)flu mrznf@rasur at gas srft a tzrt #t ya 3r?a fur unar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) <"'llllllcill ~~ 1970 <T~ cITT~-1 cB" 3iaf feifR fag Tu sear
3rr4ea zrr Terr zuenfenR Rufu ,Tf@rant arr a r@ta at ya ufau .6.so ht
rcurareu zycn feaea sin afgy

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

· (5) sa 3jh vi±era mi at fir1 aa fruit Rt 3rR -m t1:fR '111 cb fita fcnm \Jffffi" % un
tr zfc, €tr sari gc ya tara 3fl#ta nrzurf@raw (raff@@) fr, 1982 if RIBcf
%1

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o 8tr zyc, €hr Gara gc vi ar3r48ta nrzn@rau(free),#
,Rear9tat r i aacrj1Demand) vi is(Penalty) I 1o%aer ant
34farf ? 1re@ifs, sf@ra»aqaw ±o a?ls wuz &i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

±uGurarec3jharah siafa,fret "scar a6ti(DutyDemanded)- ·
a. (Section)~ 11D ip- dQcffeuffaft,
ss fhare hr@z3feealfr,
au kzfeui asRuhasaft.

> Tsqfsanr «ifa er@leuseqf snrr solerr hi, or#hearra kfhnggfasf@unut
;S,..~-

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exce!=)d Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxxiii) amount determined under Section 11 D;
(lxxiv) amount of erroneous ·Cenvat Credit taken;
(lxxv) amount payable under Rule 6 of the Cenvat Credit Rules.

< 3n?era ,R arf nfrasur awar sari zyea rzrar zreso ur aus Ralf4a gt at ii fag rgzre 1o%
rarru sit asbaser avs R4a1R@a staravsk 1ograrrustars1

In view of above, an appeal against this order shall lie befo~~~1~ unal on payment of
10% of the duty demanded where duty or duty and penalty ~-~~·:J- ·.ti.. is.Ru·J··~ or penalty, where
penalty alone is in dispute." ~-tSl. •. ii~' -~1'-r.t1
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.

ORDER-IN-APPEAL
'

i

The present appeal has been filed by Mis. §pectra Technovision (India) Private

Limited, 707-708, Venus Atlantis Corporate, Prahaladnagar Road, Satellite, Ahmedabad 

380015 (hereinafter referred to as "the appellant") against Order-in-Original No.

158/WS08/AC/KSZ/22-23 dated 16.12.2022 (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner, Central GST, Division-VIII, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").'.
. ,
;!

2. Briefly stated, the facts of the case are that tht appellant were holding Service Tax

Registration No. AAICS3704JST001. On scrutiny of -the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Yeai) 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 17,41,351/- between the gross value of

service provided in the said data and the gross value qfservice shown in Service Tax return

filed by the appellant for the FY 2015-16. The appellant were called upon to submit O
clarification for difference along with supporting documents, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

CGST/WS0802/O&A/TPD(l 5-16)AAICS3704J/2020-2,l dated 21.12.2020 demanding

Service Tax amounting to Rs. 2,52,495/- for the period FY 2015-16, under proviso to Sub-,.
Section (1) of Section 73 of the Finance Act, 1994./The SCN also proposed recovery of, .. ,
interest under Section 75 of the Finance Act, 1994; and_imposition of penalties under Section

,.-
77 and Section 78 of the Finance Act, 1994. ;;:,.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the 0
adjudicating authority wherein the demand of Service,Tax amounting to Rs. 2,52,495/- was. '
confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further,

(i) Penalty of Rs. 2,52,495/- was imposed on the appellant under Section 78 of the Finance

Act 1994; and (ii) Penalty of Rs. I 0,000/- was imposed on the appellant under Section 77 of

the Finance Act, 1994. ··••

'

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal inter alia on the following grounds:
·,
·l

.o The appellant is engaged in providing maintenance services of machines and were
•il,:·

registered with service tax department holding Service Tax Registration No.
'

AA1cs37oisro1 and reedy lea ti T52,%%7%%%,. !Ii..•; __;;--;;:.- ~,.~I'.;
±=+ •·• a( ril. :..<;j~ ~

4 " ' :.±- 3\: --° ?
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The appellant was also subjected to Service TaxDepartmental Audit for the period FY

2014-2015 till FY 2017-2018 (Ql) and the said audit was concluded after several

visits on 02.07.2019, 03.07.2019 & 11.07.2019 and at later stage on 28.08.2019 the

department have also issued Final Audit Rep9it No. 61/20192020 (F.No. VI/l(B)-

141/C-I/Audit/AP-22/Ahmd/18-19). The appellant submitted the copy of the FAR

along with appeal memorandum.

!
o The appellant submitted that the FAR No. 61li2019-2020 issued foi· the period FY

j

2014-2015 to FY 2017-2018 (Ql) m1d in w\1jch FY 2015-16 is covered, wherein
• I
• I

under the officer on duty have verified all the details of the Income reflected in their
! :

books of accounts, ITR, 26AS and ST-3 return and was satisfied that there is no

amount left to be declared in ST-3 returns on;which the appellant was liable to pay

service tax.

e Accordingly, the appellant contend that the adjudicating authority had ignored the

audit report or has never bothered to verify the same before issuance of this alleged

SCN as the copy of the said final audit report is also send to jurisdictional office of the

adjudicating authority.

o The appellant submitted that there cannot, be duplication of verification from the

adjudicating authority as the same is already ,been verified and in this relation the

demand deserved to be dropped. . . :
.

o The difference as per alleged SCN is due to brought forward and carry forward of
•. n··:

provisional income in the ledger for Annual Maintenance Contract (AMC) for FY
•.I•

2015-2016, which was already explained to/the audit officers. They have also

submitted reconciliation again along with appe~tmemorandum· with copy of relevant

documents. i.

!·•

© The issuance of show cause notice is without any verification of facts with regard to

taxability on the activities of the appellant does not have any locus standi.
•

!
! .

o The appellant submitted that they have not received any of the communication

referred in the impugned order and there.fore C:<?.1:1,ld not produce the required details.

Before the case is adjudicated, the adjudicatingauthority has not bothered to verify as
to whether any of the communication referred in the order was aclmowledged by the

appellant or not. In this regard the appellant reli~~lowing case laws:

• e..f ,<·• 1·~~.. • • ,'>" ,<), -

#
AS>

5 "« , +
- k



F.No. GAPPL/COM/STP/1585/2023-Appeal

:;.·
.•:•
#
n··

a) Ashesh Goradia vs Commissioner of Central Excise, Mumbai-Ill reported at
?-·

2013 (295) E.L.T. 547 (Tri.Mumbai)
b) V.K. Thampi vs Collector of Customs and Central Excise, Cochin reported at

1988 (33) E.L.T. 424 (Tribunal)

o The appellant submitted that as entire details before the department and the same is

also verified by audit section and have also issued audit report on 28.09.2019 covering

FY 2015-2016 and all the details were already in knowledge of authorities. Thus, the

alleged SCN is otherwise time barred as being: issued on 21.12.2020 and benefit of
'

extended period is not available to the department.

o As submitted and contended above, the demand ofRs. 2,52,495/- is not sustainable on

merit, no interest is recoverable and no penalty is imposable from the appellant, the

confirmation of the same vide impugned order is not legal and correct.

4. Personal hearing in the case was held on 14.07.2023. Shri Pravin Dhandharia,

Chartered Accountant, appeared on behalf of the appellant for personal hearing and reiterated

the submission made in the appeal. He submitted thatthe Show Cause Notice was issued

without any verification, merely on the basis of inc01nl tax data, which is violation of the
' :

master circular and rulings by Tribunal and bad in law. He, further, submitted that the

difference in the income as per IT data and the service tax return filed by them was on

account of pre-receipt AMC income for which service: tax was paid in the previous year and

unbilled AMC income being credited ST payable on invoicing. He, further, submitted that the

adjudicating authority has ignored deprutmental audit :'rep01t for the period 2014-15 till first

quarter of 2017-18, in which the period under dispute is already covered. After the said audit,

no service tax amount was payable by them. Apart from-the above, show cause notice is also

time barred. He requested to set aside the impugned order.
...

': .

5. I have carefully gone through the facts of the. c:ase, grounds of appeal, submissions
. . ~ . -• ... . . ·.. ,....

made in the Appeal Memorandum, additional writte~ sub111:~ssi?.~;_;;c.~uring the course of

personal hearing and documents available on record. 7'.~e issueto be:.decided in the present

appeal is whether the impugned order passed by the adjudicating authority, confirming the

demand of service tax against the appellant along with; interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period

FY 2015-16.

6. It is observed that the main contentions of theappellant in the appeal memorandum

are that (i) that the adjudicating authority has ignored departmental audit report for the period

2014-15 till first quarter of 2017-18, in which the period,under dispute is already covered; and

(ii) the difference in the income as per IT data and1~1m filed by them was on

l~- . _..:., ~ t
, %_ .s Gg

6 ex "3\?% - %#
~ Jc, , • o'1·~
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!

account of pre-receipt AMC income for which service:lix was paid in the previous year and
' ·

unbilled AMC income being credited ST payable oninvoicing. It is also observed that the

adjudicating authority has confirmed the demand of service tax in the impugned order passed

ex-parte.

;:

7. I find that in the SCN in question, the demand has been raised for the period FY 2015-

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is fcnihcoming from the SCN for raising

the demand against the appellant. It is also not specified 'as to under which category of service

the non-levy of service tax is alleged against the appellapt. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, whichwas not paid by them. In this regard, I

Q find that CBIC had, vide Instruction dated 26.10.2021, directed that:

''It was further reiterated that demand notic~tmay not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices
-· .

based on the difference in ITR-TDS data andJervice tax returns only after proper

verification offacts, may be followed diligently. Pr._ Chief Commissioner /Chief
.. .I... .

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
. ·.. •'. .

0
indiscriminate show cause notices. Needless to mention that in all such cases where

·a. g.

the notices have already been issued, adjudicati,ng authprittes_ ctre expected to pass a

judicious order after proper appreciation offci.(:fj and s1,1_biitssion ofthe noticee.".. '. .... . . . . ....

·· i·a;'.
7 .1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only,on the basis of details received from
! ·

the Income Tax department, without even specifying the category of service in respect of
s.

which service tax is sought to be levied and collected;This, in my considered view, is not a
._.

valid ground for raising of demand of service tax, specifically in the present case, when the

appellant already registered with the service tax department and filed their ST-3 Returns from.- ,.
time to time and audit of their financial records for the.period,from April-2014 to June-2017

.. 1;.,:

has been already concluded by the audit depaiiment ai.1-g.fina(AµP:~t.E,.ep,?rt._No. 61/2019-20-
spa ", ··+ « '

..

ck
.34 
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Service Tax dated 28.08.2019 issued.
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8. On verification of the Final Audit Repo1if:J)To.· 61/2019-20-Service Tax dated
•

28.08.2019, I find that the audit officer conducted at¥~it for:the period from April-2014 to.- . .

June-2017 and total three Revenue Para raised in the said AR;AIl the three observation

made by the audit accepted by the appellant and requif'f~ ta/~1dhgi;fth,interest and penalty

has been paid by the appellant and thus FAR found to 5econcluded. .

9. In view of the above, I am of the considered view that when the audit of the financial

records of the appellant has already been conducted :for the period under dispute and the

appellant had paid the required service tax for the said period and also the appellant had paid

short payment of tax, interest and penalty during the audit, on the objections raised by the

audit officers, the present show cause notice is not legally sustainable and is required to be

concluded as the same period already covered under the audit. The impugned order
I ·••• • •

confinning the demand of service tax on the basis of present show cause notice is also

required to be set aside. Since the demand of service tax is not spstainable on merits, there

does not arise any question of charging interest or imposing penalties in the case.
. ~- :- 0

10. Accordingly, I set aside the impugned orde~~ and allow the appeal filed by the

appellant.

11. 3fCITT1 mat art af ft&sfmfart sita@a star?
The appeal filed by the appellant stands disposed'of in above terms.

't - ·
. !:-··

--+;c
. ·::r.
:" :;k

I:

.. ,t'.,.,':'· ,4.~~

+.013
. _ (Shiv Pratap Singh)

.. - . ~::·cbi11n1issioner (Appeals)
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Bv RPAD / SPEED POST

#
(R. ill:niyar)
Superintendent(Appeals),
CGST, Ahmedabad

To,
M/s. Spectra Technovision (India) Private Limited,
707-708, Venus Atlantis Corporate,
Prahaladnagar Road, Satellite,
Ahmedabad-380015

Appellant

The Assistant Commissioner'CGST, Division-VIII,
Alunedabad South

Respondent
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Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Principal Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division-VIII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for'uploading the OIA)
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